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Resumen: In the United States, the constitutional right to free speech does not 
entail the right to express oneself on any topic at any given time. The Supreme 
Court, for instance, has granted some deference to public schools when restricting 
student speech. However, other Court decisions recognize that free speech also 
covers the speaker’s right to refrain from espousing governmental views to which 
s/he objects. Drawing on pertinent judicial rulings and law reviews, this paper will 
analyze the extent to public-school students —through their parents— could 
successfully challenge in court the school’s enforcement of activities such as the 
wearing of uniforms or the completion of certain curricular activities on the grounds 
that the institution is compelling these students to speak. 
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1. Objetivos	o	propósitos:		
	

This	 study	aims	 to	enlighten	members	of	 the	public-school	 community	on	
the	 limits	 of	 institutional	 speech	 compulsion,	 with	 emphasis	 on	 the	 school’s	
enforcement	 of	 uniform	 policies	 and	 curricular	 activities.	 In	 enlightening	 the	
audience,	 this	 research	 seeks	 to	 minimize	 litigation	 that	 could	 bring	 financial	
setbacks	 to	 members	 of	 the	 school	 community,	 as	 well	 as	 fray	 their	 otherwise	
collaborative	relationships.	
	

2. Marco	teórico:		
	

Under	its	protective	mantle,	the	Amendment	forbids	the	government	from	
not	only	punishing	speakers	for	their	speech,	but	also	telling	them	“what	they	must	
say”	 (Rumsfeld	 v.	 Forum	 for	 Academic	 &	 Institutional	 Rights,	 Inc.,	 2006,	 p.	 61).	
Consequently,	 the	 decision	 of	 “what	 not	 to	 say”	 rests	 with	 speakers	 (Riley	 v.	
National	Federation	of	the	Blind	of	North	Carolina,	 Inc.,	 1988,	p.	 797;	 emphasis	 in	
original).	The	Court	first	broached	its	compelled-speech	doctrine	in	West	Virginia	
Board	of	Education	v.	Barnette	(1943).		

Barnette	focused	on	a	regulation	requiring	the	public-school	students	in	the	
state	 of	 West	 Virginia	 to	 salute	 the	 national	 flag	 while	 reciting	 the	 Pledge	 of	
Allegiance	as	“part	of	 the	program	of	activities	 in	 .	 .	 .	 [the	State’s]	public	schools”	
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(1943,	 p.	 626).	 A	 group	 of	 parents	 argued	 that	 their	 Jehovah’s	 Witnesses	 faith	
forbade	them	from	honoring	any	graven	image,	including	the	national	flag.		

Deeming	 the	 flag	 salute	 “a	 form	 of	 utterance”	 within	 the	 context	 of	 the	
pledge	(1943,	p.	632),	the	Supreme	Court	concluded	that	the	mandate	to	promote	
national	 unity	 violated	 “the	 sphere	 of	 intellect	 and	 spirit”	 that	 the	 First	
Amendment	 safeguards	 from	 governmental	 control	 (1943,	 p.	 642).	 Thirty-four	
years	 later,	 in	 another	 case	 brought	 by	 Jehovah’s	 Witness	 plaintiffs,	 the	 Court	
affirmed	Barnette	by	ruling	that	the	State	of	New	Hampshire	had	compelled	speech	
on	its	residents	when	it	mandated	that	they	display	the	state	motto,	“Live	Free	or	
Die,”	 on	 their	 vehicles’	 license	 plates	 (Wooley	v.	Maynard,	 1977).	 The	 State	 had	
asserted	 that	 the	 statute	 promoted	 residents’	 pride	 in	 the	 state,	 but	 the	 Court	
(1977,	p.	715)	held	that	it	violated	the	First	Amendment	by	using	the	plaintiffs	as	
an	 “instrument	 for	 fostering	public	 adherence	 to	an	 ideological	point	of	 view”	 to	
which	they	object.	Subsequent	decisions	suggest	that	courts	would	also	invalidate	
compulsion	 of	 facts	 in	 addition	 to	 compulsion	 of	 ideological	 speech	 (Cressman	v.	
Thompson,	2013,	p.	1152).	

The	 Amendment,	 however,	 does	 not	 grant	 speakers	 unlimited	 leeway	 to	
discuss	any	topic	at	all	times	(Konigsberg	v.	State	Bar	of	California,	1961,	p.	50).	In	
the	 public	workplace,	 for	 instance,	 officials	 can	 restrict	 the	 on-the-job	 speech	 of	
their	employees	if	such	comments	disrupt	the	delivery	of	efficient	services	to	the	
public	 (Garcetti	 v.	 Ceballos,	 2006).	 Likewise,	 public-school	 officials	 —in	 their	
capacity	 as	 “agents	 of	 the	 State”	 (Morse	 v.	 Frederick,	 2007,	 p,	 424,	 Alito,	 J.	
concurring)—	 can	 regulate	 the	 speech	 of	 other	 participants	 in	 the	 educational	
system,	namely,	professors	and	students.	

Concerning	student	speech,	the	Supreme	Court	established	in	Tinker	v.	Des	
Moines	Independent	Community	School	District	 (1969)	 that	officials	may	discipline	
students	 for	 on-campus	 speech	 that	 disrupts	 or	 is	 reasonably	 likely	 to	 disrupt	
school	 operations.	 For	 instance,	 “an	 upsurge	 in	 truancy”	 as	 a	 result	 from	 the	
speech	reveals	a	disrupted	school	environment	 (Zamecnik	v.	Indian	Prairie	School	
Dist.	 No.	 204,	 2011,	 p.	 876);	 likewise,	 officials	 could	 ban	 the	 display	 of	 the	
Confederate	 flag	on	campus	because	 the	 racially	 charged	message	 imbued	 in	 the	
flag	 gives	 rise	 to	 well-founded	 concerns	 about	 disruption	 (Defoe	 ex	 rel.	Defoe	 v.	
Spiva,	2010,	p.	335).		

Subsequently,	in	Bethel	School	District	No.	403	v.	Fraser	(1986,	pp.	685-686),	
the	Court	held	that	officials	may	also	discipline	students	for	their	lewd,	vulgar,	or	
profane	Language,	even	when	no	disruption	ensues	or	is	likely	to	ensue	as	a	result	
(Hardwick	ex	rel.	Hardwick	v.	Heyward,	2012,	p.	7).	 In	a	separate	ruling,	 the	Court	
reasoned	 that	 schools	 have	 a	 duty	 to	 instill	 in	 their	 students	 “the	 habits	 and	
manners	of	civility.”		

More	 recently,	 the	 Court	 expanded	 the	 officials’	 powers	 in	 Morse	 v.	
Frederick	(2007,	p.	397)	by	allowing	them	to	punish	off-campus	advocacy	of	illegal	
drug	 use	 in	 light	 of	 the	 schools’	 interest	 in	 deterring	 such	 behavior	 among	
schoolchildren.	Finally,	in	Hazelwood	School	District	v.	Kuhlmeier	(1988),	the	Court	
allowed	reasonable	restrictions	on	students’	curricular	speech	when	based	purely	
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on	pedagogical	considerations,	thus	making	it	virtually	impossible	for	students	to	
veto	 a	 professor’s	 curricular	 assignments	 simply	 on	 a	 whim	 (Axson-Flynn	 v.	
Johnson,	2004,	p.	1292).	

These	 decisions,	 however,	 have	not	 provided	 sufficient	 guidance	 to	 lower	
courts	 when	 reviewing	 the	 First-Amendment	 implications	 of	 all	 possible	
interactions	between	institution	and	students.	For	instance,	appellate	courts	have	
not	agreed	on	whether	Tinker’s	substantial-disruption	standard	applies	to	alleged	
threats	 expressed	 by	 students	 off-campus,	 outside	 of	 school	 hours,	 and	 during	
activities	unrelated	to	school.	The	Second	Circuit,	for	example,	applies	only	Tinker	
(e.g.,	Wisniewski	v.	Board	of	Education	of	Weedsport	Central	School	District,	2007,	p.	
38),	 but	 the	 Fifth	 Circuit	 does	 so	 on	 a	 case-by-case	 basis,	 as	 in	Bell	v.	Itawamba	
County	School	Board	(2015,	p.	396).		

Likewise,	courts	have	not	agreed	unanimously	on	whether	to	apply	Tinker	
to	restrictions	unrelated	to	the	content	of	the	speech	—e.g.,	banning	students	from	
handing	out	leaflets	in	school	hallways	between	classes,	regardless	of	the	content,	
as	 in	 M.A.L.	 ex	 rel.	 M.L.	 v.	 Kinsland,	 2008,	 pp.	 843,	 850)—	 or	 to	 apply	 the	
government-deferential	 test	 for	 content-neutral	 regulations	 of	 speech	 in	 United	
States	v.	O’Brien	(1968),	a	non-school-related	case	(Starks,	2010,	pp.	68-68).		

In	 the	 same	 vein,	 courts	may	 need	 to	 analyze	without	 sufficient	 Supreme	
Court	guidance	the	tension	between	these	government-deferential	standards	and	
the	 stricter	 standard	 for	 institutional	 compulsion	 of	 speech	 in	 public	 education,	
particularly	in	two	areas:	the	enforcement	of	uniform	policies	and	the	requirement	
of	 certain	 curricular	 components.	 This	 paper	 sets	 out	 to	 clarify	 this	 seldom-
discussed	issue	for	the	enlightenment	of	the	public-school	community.	
	

3. Metodología:		
	

This	 paper	 draws	 on	 scholarly	 law	 reviews	 and	 judicial	 opinions	 obtained	
through	Westlaw’s	online	legal	database.	Due	to	the	binding	nature	of	precedent	in	
the	U.S.	legal	system	—which	directs	lower	courts	to	follow	the	opinions	of	higher	
courts—,	 the	 search	has	prioritized	decisions	by	 the	U.S.	 Supreme	Court	 and	 the	
thirteen	appellate	courts	below.	
	
	

4. Discusión	de	los	datos,	evidencias,	objetos	o	materiales:		
	

The	search	yielded	scant	evidence	of	the	compelled-speech	doctrine	at	the	
primary	and	secondary	levels.	The	parents’	reluctance	to	use	this	doctrine	seems	
to	 suggest	 the	 influence	 of	 Supreme	 Court	 decisions	 acknowledging	 the	
supervisory	role	of	public	schools,	as	they	fulfill	their	mission	to	provide	students	
with	 a	 solid	 “foundation	 of	 good	 citizenship”	 (Brown	 v.	 Board	 of	 Education	 of	
Topeka,	1954,	p.	493).	
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Concerning	 the	 school’s	 enforcement	 of	 curricular	 activities,	 the	 very	 few	
applications	of	the	compelled	speech	doctrine	—Axson-Flynn	v.	Johnson	(2004)	and	
Ward	v.	Polite	(2012)—	occur	at	the	university	level.		

For	instance,	Axson-Flynn	focused	on	a	Mormon	student	in	an	actor-training	
program	at	a	state	university,	whose	instructors	had	asked	her	to	recite	—as	part	
of	 an	 acting-class	 exercise—	 scripts	 containing	 the	 swear	 words	 “fuck”	 and	
“goddam.”	Citing	Barnette’s	flag-salute	decision,	the	Tenth	Circuit	(2004,	p.	1290)	
found	 that	 the	 instructors	 had	 indeed	 compelled	 the	 student	 to	 speak.	 The	
decisions,	however,	suggest	that	students	would	most	likely	lose	the	case	anyway	
if	 the	 school	—following	 the	 above-mentioned	Hazelwood	 standard—reasonably	
linked	to	pedagogical	goals	the	performance	of	a	curricular	activity	 in	a	specified	
way.		

The	 institution	can	clear	 this	 threshold	even	 if	 the	methodology	used	was	
neither	 necessary	 nor	 the	most	 effective	 one	 to	 achieve	 those	 pedagogical	 goals	
(Axson-Flynn	 v.	 Johnson,	 2004,	 p.	 1292).	 In	 Axson-Flynn,	 for	 instance,	 the	 court	
deemed	the	verbatim	performance	of	assigned	scripts	a	reasonable	pedagogy	“for	
preparing	students	for	careers	in	professional	acting”	(2004,	p.	1291).		

These	scarce	rulings	support	the	court	system’s	reluctance	to	let	curricular	
decisions	be	dictated	by	what	a	particular	student	“feel[s]	like	learning	on	a	given	
day”	(Axson-Flynn	v.	Johnson,	2004,	p.	1292).	The	student,	however,	might	prevail	if	
the	 officials	 asserted	 a	 legitimate	 pedagogical	 concern	 as	 a	 pretext	 to	 hide	 a	
“personal	disagreement”	with	 the	 student’s	 views	 (Oyama	v.	University	of	Hawaii,	
2015,	 p.	 867).	 For	 instance,	 the	 court	 in	 Axson-Flynn	 remanded	 because	 the	
instructors	could	have	discriminated	against	the	student	when	they	recommended	
that	 she	 speak	 “to	 some	other	Mormon	girls	who	 are	 good	Mormons,	who	don’t	
have	a	problem	with	[the	requirement	to	perform	scripts	as	assigned]”.	

Concerning	uniform	policies,	 students	 often	 choose	 their	 attire	 “to	 signify	
their	 identity	 and	 affiliation	 to	 unique	 social	 groups”	 (Canady	 v.	 Bossier	 Parish	
School	 Bd.,	 2001,	 p.	 441).	 As	 mentioned	 above,	 the	 First	 Amendment	 protects	
symbolic	conduct	—such	as	the	wearing	of	clothing	as	a	symbol	of	an	opinion	or	
cause—	if	the	message	is	likely	to	be	understood	by	the	intended	audience	(Spence	
v.	Washington,	1974,	pp.	410-411).		

However,	 the	 latitude	 afforded	 public	 schools	 suggest	 that	 they	 may	
constrain	 students’	 attire	 choices	 without	 violating	 the	 First	 Amendment.	 For	
instance,	the	public	middle	school	in	Blau	v.	Fort	Thomas	Public	School	Dist.	(2005,	
p.	385)	restricted	“too	tight,	revealing	or	baggy”	clothing	to	improve	the	children’s	
self-respect	and	self-esteem,	among	other	reasons.		

In	 their	 more	 extreme	 form,	 these	 dress	 codes	 have	 become	 uniform	
policies	 in	 that	 they	 may	 mandate	 only	 one	 choice	 of	 clothing.	 Courts	 have	
generally	 upheld	 these	 requirements,	 but	 have	 not	 employed	 the	 compelled-
speech	doctrine	in	doing	so	(McCarthy,	2014,	p.	611,	n.	78).	

Frudden	v.	Pilling	 (2014,	p.	1201)	 is	 the	exception.	 In	 this	 recent	case,	 the	
Ninth	 Circuit	 employed	 strict	 —not	 deferential—	 scrutiny	 partly	 because	 the	
school’s	 uniform	 policy	 mandated	 the	 wearing	 of	 a	 uniform	 that	 displayed	 the	
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written	motto,	 “Tomorrow’s	Leaders,”	 on	 the	 shirt.	 Penalties	 for	non-compliance	
included	detentions	and	even	suspensions	for	repeated	offenders.		

Relying	 on	 the	 compelled-speech	 doctrine	 in	 Barnette	 (1943)	 —the	 flag	
salute	 case—	 and	Wooley	 (1977)	—the	 license	 plate	 case—,	 the	 appellate	 court	
held	 that	 the	 school’s	 uniform	 policy	 mandated	 written	 expression,	 forcing	 the	
students	to	act	as	the	government’s	instrument	for	displaying	the	motto	(2014,	p.	
1204).	The	court	(2014,	p.	1201)	distinguished	the	ruling	from	a	previous	one	—	
Jacobs	v.	Clark	County	School	District	 (2008)—	because	 the	mandated	uniforms	 in	
that	case	were	plain-colored	and	lacked	any	expressive	message.	Time	will	tell	the	
extent	to	which	parents	—at	least	those	residing	in	the	jurisdiction	controlled	by	
the	appellate	court’s	decision—	will	resort	to	the	compelled-speech	doctrine	when	
opposing	 the	 uniform	 policies	 imposed	 by	 their	 children’s	 schools.	 In	 the	
meantime,	Frudden	 directs	prudent	 school	officials	 to	mandate	plain	 uniforms	 to	
minimize	the	risk	of	unfavorable	litigation	(McCarthy,	2014,	p.	611).	
	

5. Resultados	y/o	conclusiones:		
	

Although	 no	 government	 official	 can	 prescribe	 orthodox	 views	 (West	
Virginia	State	Board	of	Education	v.	Barnette,	 1943,	p.	642),	public	 schools	do	not	
have	 to	 “surrender	 control”	 of	 their	 operations	 to	 the	 students	 under	 their	 care	
(Tinker	v.	Des	Moines,	1968,	p.	526,	Black,	J.	dissenting).	In	fact,	schools	act	 in	loco	
parentis	 (Bethel	 School	 District	 No.	 403	 v.	 Fraser,	 1986,	 p.	 694)	 in	 preparing	
students	“for	participation	as	citizens”	(Ambach	v.	Norwick,	1979,	p.	76).	Due	to	the	
“custodial	 and	 tutelary”	 role	 of	 public	 schools	 (Vernonia	School	Dist.	47J	v.	Acton,	
1995,	p.	655),	parental	 challenges	based	on	 the	compelled-speech	doctrine	 seem	
ill-advised	unless	in	rare	conditions.	
	
	

6. Contribuciones	y	significación	científica	de	este	trabajo:	
	

Through	 up-to-date	 law	 reviews	 and	 judicial	 decisions,	 this	 paper	 has	
enlightened	members	of	 the	school	community	—particularly,	school	oficials	and	
the	 students’	 parents—	 on	 a	 seldom-discussed	 topic	 with	 important	 legal	
ramifications	
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